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INTERNATIONAL REVIEW
Compiled by J. G. GAZDIK in cooperation with DR. G. F. FITZGERALD
and MR. A. M. LESTER (ICAO) and Miss S. F. MACBRAYNE.
I.

INTERNATIONAL CIVIL AVIATION ORGANIZATION
Eleventh Session of the ICAO Legal Committee, Tokyo, September
12th/25th, 1957. Report of the ICAO Subcommittee on the Hire,
Charter and Interchange of Aircraft. Draft Convention.
Report of ICAO Observer at the XIVth Universal Postal Union,
Ottawa, August 14th/September 27th, 1957.
II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
Traffic Conferences, Miami, September 24th/October 20th, 1957.
III. CASES:
Societ6 Commerciale des Transports Transatlantiques v. Societ6
Vairon & Cie. (Cour de Cassation, Ch. civ., Sect. com.)
I. INTERNATIONAL CIVIL AVIATION ORGANIZATION
ELEVENTH SESSION OF THE ICAO LEGAL COMMITTEE
TOKYO, SEPTEMBER 12th/25th, 1957
The Eleventh Session of the ICAO Legal Committee was held at the
Sankei Kaikan, Tokyo, between September 12th and 25th, 1957. Mr. Sannojo
Nakamura, Minister of Transportation, welcomed the Committee on behalf
of the Government of Japan and the Chairman of the meeting was Professor
A. Ambrosini of Italy.
Among the reports considered by the meeting was that submitted by the
ICAO Legal Subcommittee on the Hire, Charter and Interchange of Aircraft.
The report was as follows:
REPORT OF THE ICAO LEGAL COMMITTEE ON THE HIRE,
CHARTER AND INTERCHANGE OF AIRCRAFT
The Council of ICAO decided, on 22 March 1955, that the Chairman of
the Legal Committee should be asked to establish a subcommittee' to make
a preliminary examination of the problems posed by Recommendation No. 12
of the Strasbourg Conference on Co-ordination of Air Transport in Europe
(April-May 1954). That recommendation was to the effect that the Council
of ICAO should consider the need for an international convention on the
charter and hire of aircraft and the problems associated with its preparation.
The Hague Conference, having considered the question of the hire and
charter of aircraft, in September 1955, in connection with the preparation of
the Protocol to Amend the Warsaw Convention, felt that the matter was
of too great complexity to permit the insertion of provisions relating thereto
in the Protocol. But it did consider that the matter was of considerable
practical importance in view of the extent of charter and hire arrangements
and required further study. Therefore, the Conference recommended that
this subject should be further studied by the Organization.
The Council decided, on 18 November 1955, that the subject of charter,
hire and interchange of aircraft be included as one of the items on the current part of the work program of the Legal Committee and requested the
1 This subcommittee met in The Hague (1955), Caracas (1956)
(1957).

and Madrid
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Committee to take appropriate action to study the subject and to transmit
to the Council any draft convention relating to this matter that the Committee considered as ready for presentation to the States as a final draft
together with a report thereon, or any recommendations for action by
Council that the Committee considered appropriate.
Meanwhile, the First Session of the European Civil Aviation Conference
(November-December 1955) recommended that the Council of ICAO should
arrange to include in the study of the hire and charter of aircraft particular
reference to the legal problems that arise when the functions of the State
of registry of an aircraft interchanged without crew are transferred to
another State. On 13 March 1956, Council requested the Chairman of the
Legal Committee to have the aforementioned problems studied.
The Committee, in studying the matters referred to it by the Council,
considered problems arising under:
(1) The Rome Convention on Damage Caused by Foreign Aircraft to
Third Parties on the Surface (1952).
(2) The Chicago Convention on International Civil Aviation (1944).
(3) The Geneva Convention on the International Recognition of Rights
in Aircraft (1948).
(4) The International Air Transport Agreement (1944).
(5) The International Air Services Transit Agreement (1944).
(6) The Warsaw Convention for the Unification of Certain Rules
Relating to International Carriage by Air (1929).
The problems arising under these Conventions and Agreements are dealt
with below.
(1)

The Rome Convention on Damage Caused by Foreign Aircraft to
Third Partieson the Surface (1952)
The problem which arises under the Rome Convention in the case of the
hire, charter and interchange of aircraft has been illustrated by the following example given by Dean Chauveau:
"SABENA is operating a flight from Brussels to Paris with an
aircraft belonging to Air France. While flying over a French city,
the aircraft crashes into the Gas Works, which explodes and lays
waste a whole district. Even after the Rome Convention has come into
force, SABENA will not be able to avail itself of its provisions, since
the Convention (Article 23) applies to damage arising on the territory
of one contracting State and caused by an aircraft registered in the
territory of another contracting State."
The Committee considers that no action need be taken with respect to the
Rome Convention because it is open to any State to amend its domestic law
so as to confer upon operators of aircraft registered in that State the benefits of the Rome Convention when damage is caused to third parties on the
surface in the territory of that State.
(2) The Chicago Convention on International Civil Aviation (1944)
In considering problems arising under the Chicago Convention in the
case of hire, charter and interchange of aircraft, the Committee took cognizance of the following definition of interchange accepted by the European
Civil Aviation Conference:
"The word 'interchangeability' should be taken to refer to the
ability of an airline operating internationally under a governmental
agreement or authorization to use other aircraft belonging to a foreign
airline and registered in a foreign State, with or without the aircraft's crew."
In the light of information at present available, it appears that in the case
of aircraft registered in contracting States, such practical difficulties as may
exist under the Convention in connection with hire, charter and interchange
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of aircraft, are not of such importance or nature as to warrant a recommendation that the Convention be amended. In particular, hire, charter
and interchange with crew raises no problem as regards the application of
the Chicago Convention.
As regards the case of interchange without crew, the Committee considered whether it was necessary to amend the Convention so as to solve
a number of difficulties which may arise in practice, particularly because
the responsibility of a contracting State in relation to an aircraft depends
upon the nationality of the aircraft itself and not on that of its operator.
Although a contracting State may be obliged by the Convention to exercise
control over an operator and perhaps also over a crew not of its own nationality, the Committee did not consider that it is necessary at this time to
amend the Chicago Convention either to provide for the transfer of the
aircraft to the register of the State of which the operator is a national, or
in any other way. The problems which arise may, it is thought, be solved
in practice in the manner considered in the following paragraphs.
Article 12 of the Convention requires, among other things, compliance
with the rules of the places overflown. The flying personnel, whatever its
nationality, receives the necessary instructions and information in order that
it may be able to comply with these rules.
A transfer of registry or an amendment of the Convention to provide for
dual registration is not indispensable for the regulation of the problems
arising under Articles 32, 31 and 30(b) :
-as regards Article 32 the issue or validation of the licenses of operating crew by the State of registry of the aircraft permits in all cases
compliance with the provisions of that Article. In addition, it is
possible to conceive that a State may authorize another State to
validate the licenses in its name without contravening the Article;
-as regards Article 31 (certificates of airworthiness), the solution for
the problem is the same;
-as regards Article 30(b) which requires that the personnel using
radio transmitting apparatus be provided with licenses issued by the
State of registry, an examination should be made, at the same time,
of Article 24 of the Radio Regulations annexed to the International
Telecommunications Convention of Atlantic City, 1947, which provides that "the service of every ...

aircraft ... radiotelephone station

must be performed by an operator holding a certificate issued or
recognized by the government to which the station is subject." This
possibility of "recognition" permits the solution of the problem that
Article 30(b) of the Chicago Convention seems to raise. In fact, the
Atlantic City Convention is later in time than the Chicago Convention
and the two Conventions are in force among the same States.
The Chicago Convention provides in Articles 17 and 20 that registration
confers nationality and that aircraft should bear the marks of such nationality. However, in the case of aircraft registered in contracting States,
Articles 5 and 6 of the Convention do not link the grant of permissions and
authorizations for air services to the nationality of aircraft used by the
carriers.
Article 24 of the Convention concerning customs duty raises no problem
in regard to international carriage. The special problems which might arise
in the case of routes within a State may be solved by agreements among the
States concerned and by domestic provisions.
Article 26 of the Convention on the investigation of accidents provides
that the State of registry has the possibility of appointing observers. This
provision does not prevent that State from appointing among the observers
representatives of the State of nationality of the crew.
Any problems that might be raised by the application of Article 27 of
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the Convention concerning exemption from seizure on patent claims can be
solved by prior agreement among the States concerned.
The Committee does not exclude the possibility that the practical problems may be solved by means other than those indicated above. The Committee is of the opinion that the matter should be kept under periodic review
in order to ascertain whether further experience has demonstrated the need
for an amendment of the Chicago Convention or for other international
action.
(SecretariatNote: The Committee decided during the Session that this
report should include certain material previously reproduced in documents
available to the Committee. The material in question is set forth in Appendix
"A" hereto.)
(3) The Geneva Convention on the International Recognition of
Rights in Aircraft (1948)
The Committee considers that no problems arise under the Geneva Convention in respect of the hire, charter and interchange of aircraft.
(4) The InternationalAir Transport Agreement (1944) and
(5) The InternationalAir Services Transit Agreement (1944)
The Committee noted that, in the case of the hire, charter and interchange of aircraft, certain problems could arise under the International Air
Transport Agreement and the International Air Services Transit Agreement
but did not consider that these problems were of such importance as to
warrant a recommendation concerning remedial action in regard to them at
this time.
(6)

Problems Arising Under the Warsaw Convention for the Unification of
CertainRules Relating to InternationalCarriageby Air in
the Case of a Charter With Crew
The Committee considers that no problem arises under the Warsaw Convention or under that Convention as amended by the Hague Protocol, when
an aircraft is chartered or hired without a crew, but that difficult problems
may arise when an aircraft, or any part of the space in an aircraft, is
chartered or hired with a crew. The solution of these problems is desirable
in order to facilitate the chartering and hiring of aircraft.
The problems mentioned in the preceding paragraph may arise because
the Warsaw Convention, in its original form and as amended by the Hague
Protocol, leaves uncertain:
a. the respective liabilities of the owner 2 and the charterer or hirer
under the Convention, in respect of passengers, baggage and cargo;
b. the question whether in those provisions of the Convention which
refer to "the carrier," the owner or the charterer or hirer is the
person meant.
The Committee considers that it is advantageous to provide a solution for
(b), as well as for (a), because the answer to (b) will affect the quantum
or existence of liability under the Convention. To take only one example,
if under Article 26, the plaintiff is required to complain to "the carrier"
within a certain time, it is necessary for him to know to which of the parties
the complaint must be made, if he is not to be deprived of his right to damages.
In preparing a solution for the above-mentioned problems, the Committee
took into account the fact that difficulties arise in relation to the charterer and
hirer of an aircraft with crew both under the unamended Warsaw Convention and under the Warsaw Convention as amended at The Hague, 1955 and
2 Owner includes any other person entitled to charter out or hire out an aircraft with crew.
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that it may be some time before the Convention in its amended form entirely
replaces the unamended Convention. The Committee accordingly sought a
solution which would be adequate in relation to the original Warsaw Convention as well as in relation to the Warsaw Convention as amended at The
Hague, 1955. The Committee took care not to propose anything which would
amend those documents in their general application and the solution recommended by the Committee deals only with the problems which arise when
the aircraft is chartered, or hired or interchanged. In addition, the solution
covers the case (not necessarily that of charter or hire of the entire capacity
of an aircraft) in which the carriage is performed by a person other than
the person contracting to carry.
The Committe considers it inadvisable to prepare an amendment to the
Warsaw Convention. To do so might lead to delay in the ratification by States
of the Protocol adopted at The Hague in 1955. The Committee recommends
that the problems arising out of the charter, hire and interchange of aircraft
upon which the Warsaw Convention of 1929 is silent, can appropriately be
dealt with by a separate Convention.
Accordingly, the Committee drew up the draft convention set forth hereafter as a proposed solution to the problems which it had before it at Tokyo.
In the opinion of the Committee, the draft convention is ready for presentation to the States as a final draft.
The Committee was unable, in the time available during the Eleventh
Session, to prepare a detailed commentary on the draft convention. Accordingly, it has authorized the Secretariat to prepare such a commentary which,
after approval by the Chairman of the Committee and the Rapporteur on
the draft convention, will be submitted to the Council along with the text of
the draft convention. The Committee recommends that, if the Council decides
to circulate the draft convention to States and interested international organizations, the Secretariat commentary should accompany the text.
The Committee gave careful consideration to the position of the air
freight forwarder, namely the person who carries on the business of a
forwarder of cargo but does not himself perform carriage of goods by air.
The matter will be described in greater detail in the Secretariat's commentary. In this report attention may be drawn to the special feature of Article
V of the draft Convention which provides that, in case of cargo, the extent
of liability of the carrier actually performing the carriage shall be determined by reference to the agreement between him and the contracting
carrier.
Concerning the Draft Convention for the Unification of Certain Rules
relating to International Carriage by Air performed by a Person other than
the Contracting Carrier, the Committee passed the following resolution:
THE LEGAL COMMITTEE
HAVING CONSIDERED the question of problems arising under the
Warsaw Convention for the Unification of Certain Rules Relating to International Carriage by Air in the case of a charter with crew,
IS OF THE OPINION that there is need for a separate convention containing solutions for such problems,
HAS, ACCORDINGLY, drawn up a draft Convention for the Unification
of Certain Rules Relating to International Carriage by Air Performed by a
Person other than the Contracting Carrier,
AND CONSIDERING that the draft convention is ready for presentation
to the States as a final draft,
RESOLVES that, in accordance with paragraph 1 of Resolution A7-6
of the Assembly of the International Civil Aviation Organization, the draft
convention and the Committee's report thereon which is to be supplemented
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by a commentary on the text to be prepared by the Secretariat, subject to
the approval of the Chairman of the Legal Committee and the Rapporteur
on the draft convention, be transmitted to the Council of the Organization
for further action in accordance with the provisions of the said Resolution.
DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN
RULES RELATING TO INTERNATIONAL CARRIAGE BY AIR
PERFORMED BY A PERSON OTHER THAN
THE CONTRACTING CARRIER
ARTICLE I
In this Convention the expression "the Convention" means the "Convention for the Unification of Certain Rules relating to International Carriage
by Air" signed at Warsaw on 12 October 1929, or that Convention as amended
at The Hague on 28 September 1955, according to whether the carriage
under the agreement referred to in Article II is governed by the one or by
the other.
ARTICLE II
The "contracting carrier" referred to in this Convention is the party to
the agreement for carriage made with the passenger or the consignor, or
with a person acting on behalf of the passenger or consignor.
ARTICLE III
If carriage governed by the Convention or any part of such carriage is
performed by a person other than the contracting carrier (which other person is hereinafter called "the other person") then, except as provided in
this Convention, the rights and obligations of the other person shall, in
respect of the carriage which he performs, be those of a carrier under the
Convention.
ARTICLE IV

The aggregate of the amounts recoverable from the other person and the
contracting carrier shall not exceed the highest amount which may be
awarded against either of them hereunder or under the Convention.
ARTICLE V

Subject to the provisions of Article IX hereof and of Article 23 of the
Convention, in the case of the carriage of cargo the extent of the liability
of the other person, his servants and agents, shall be determined by reference
to the agreement between that other person and the contracting carrier.
ARTICLE VI
The acts and omissions of the contracting carrier, his servants and
agents, in relation to the carriage performed by the other person shall be
deemed to be also those of such other person. Nevertheless, this provision
shall not apply so as to deprive the other person of the limitation of liability
under the Convention, nor shall it apply to any special agreement under
which the contracting carrier assumes obligations not imposed by the Convention, or waives rights or agrees to an increase in the limits of liability
established by the Convention, unless agreed to by the other person.
ARTICLE VII
Subject to the provisions of Article V, the servants and agents of the
other person shall be entitled to invoke the defenses and the limits of liability
which would be applicable under the Convention if the other person had been
the contracting carrier.
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ARTICLE VIII
1. For the purposes of this Convention, the acts and omissions of the
other person, his servants and agents, in relation to the carriage performed
by such other person, shall be deemed to be also those of the contracting
carrier.
2. Any declaration or complaint made, or order given, to the other person
shall have the same effect as if it had been made or given to the contracting
carrier.
ARTICLE IX

Any provision purporting to exclude or diminish the liability of the
contracting carrier or of the other person or to infringe the rules laid
down in this Convention shall be null and void, but the nullity of any such
provision shall not involve the nullity of the whole contract. In the case of
carriage of cargo governed by the provisions of this Convention arbitration
clauses are allowed if the arbitration is to take place in one of the jurisdictions specified in Article XI and in accordance with that Article.
ARTICLE X

In respect of the carriage performed by the other person, an action for
damages may be brought, at the option of the plaintiff, against the contracting carrier or against the other person or against both together.
ARTICLE XI

1. An action for damages under this Convention against the other person
must be brought, at the option of the plaintiff, before a court having jurist
diction over the contracting carrier under Article 28, paragraph 1, of the
Convention, or before a court having jurisdicition where the other person
is ordinarily resident or has his principal place of business. The action may
only be brought before a court which is situated in a territory to which this
Convention applies.
2. If, in accordance with paragraph 1, an action is brought against the
other person in respect of the carriage performed by him, an action in respect of that carriage may also be brought before the same court against
the contracting carrier.
ARTICLE XII

Nothing in this Convention shall affect the provisions of Article 30 of
the Convention.

REPORT OF ICAO OBSERVER AT THE XIVth UNIVERSAL
POSTAL CONGRESS, OTTAWA, 1957
I. INTRODUCTION

The inauguration ceremony of the Congress was held on the afternoon
of 14 August 1957, and immediately thereafter the Congress went into closed
working session to determine its organization and rules of procedure, a task
which was accomplished the same evening.
The organization of the Congress consisted of its plenary meetings and
of seven permanent Commissions, of which only the proceedings of the
General Commission, charged with the consideration of certain constitutional
questions, and Commission I bis, charged with the consideration of air mail
matters, were of interest to this Organization. These Commissions were
presided over, respectively, by Monsieur J. B. L. Lemmens, Chief of the
Belgian Delegation and Chairman of the Executive and Liaison Commission
during the past five years, and by Colonel W. G. Wright of Australia, Chairman of the Executive and Liaison Commission's Sub-Commission on air
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mail rates and author of the extensive study on that subject that has already
been reproduced in AT-WP/441 and considered by the Committee and Council.
The rules of the Congress also provided (Article 3) that observers of
ICAO and certain other designated specialized agencies of the United Nations
were to be admitted to meetings of the Congress and its various organs
when questions of interest to them were being discussed. Pursuant to this
provision, the Assistant Secretary General for Air Transport attended as
the ICAO observer at the inauguration, at all of the meetings of Commission
I bis, and at the relevant meetings of the General Commission and of the
Congress plenary meetings. The External Relations Officer also attended the
inauguration, and the Chief of the Economics and Statistics Branch attended
the final discussion of air mail transportation charges at one of the closing
plenary meetings of the Congress.
II.

DEVELOPMENT OF THE MAIN AIR MAIL PROVISIONS

General Status of the Air Mail Provisions
During the interval since the Brussels Congress, the Air Mail Sub-Commission of the Executive and Liaison Commission had been elaborating a
simplified version of the Air Mail Convention, designed to improve its form
without change of substance. This was produced (as Congress Proposition
116 submitted by the Executive and Liaison Commission) in time to permit
of being used by postal administrations as the basis for suggested amendments to the Air Mail Convention. In other words, the individual Congress
propositions relating to the Air Mail Convention were not keyed to the
Brussels text, but to the revised version. Readers who wish to follow the
deliberations of the Congress on these proposals will save themelves confusion and inconvenience if they will bear this in mind.
The legal status of the Air Mail Convention has been giving the postal
authorities trouble for some time. Originally adopted as something in the
nature of a supplement to the main Postal Convention, it has with the years
increased in scope and volume, although it is not anywhere near as elaborate
as the main Convention. However, it is now beginning to become difficult to
determine which provisions of the main Convention are superseded as regards
air mail by the Air Mail Convention, which provisions retain their general
applicability where they are not specifically incorporated by reference in the
Air Mail Convention, and so forth. The Congress had before it several proposals for clearing up this situation. One suggested solution was a complete
integration of the air mail provisions with the provisions of the main Convention. Another was to transfer the air mail provisions en bloc into a
separate sub-division of the main Convention, with appropriate textual
revisions throughout. This latter proposal was adopted by a strong majority
and is to be worked out by the Executive and Liaison Commission in the
interval before the next Congress.
Postage Rates and Weight Units
No direct action was taken or seriously attempted to change air mail
postage rates and weight units as such. However, basic postage rates for
surface mail were increased by approximately 25%, and this should have
an indirect effect on air mail postage rates where these are computed by
adding together two elements, one representing the basic surface postage
rate and the other the air mail surcharge. It will also have a direct effect
where there is "all-up" air mail, as there is in Europe.
TransportationCharges
The Congress had before it the studies of Colonel Wright's Sub-Commission in two volumes, the first entitled "Study of Variations of Basic Air
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Transport Rates" ("Etude des Variations des Taux de Base du Transport
Arien")--1956, and a second volume with the same title and the sub-title,
"Supplement" ("Complement") - 1957. These included, besides Colonel
Wright's study, certain supplementary information gathered from postal
administrations, all the statistical material furnished by ICAO, the comments of the ICAO Council on the UPU study circulated under date of 28
January 1957, Dr. Warner's letter of 7 November 1955, etc.
The Congress also had before it the following ten proposals for reductions in the rates:
Suggested Rates
(gold francs)
Other Mail
LC Mail

Proposition
No.

Proposing Countries

325
448
623
654

Greece and Yugoslavia
Arab States
Poland
Poland

2.5

Switzerland
Switzerland
Israel
Paraguay
Czechoslovakia
Czechoslovakia

3.5

624
625
953
954
955
1020

3.
..

3.
3.
3.
..

1
1
1
1 (parcel
post)
1
1
1
1 (parcel
post)

At the outset of the debate, Switzerland stated that its proposal was
merely put in as a possible basis for compromise in case it was decided not
to maintain the status quo, and that it did not wish this proposal considered
in the first instance. The Chairman recommended a procedure starting with
a general discussion on the general level of rates for (1) LC mail and (2)
other mail separately, without necessarily keying the debate to individual
proposals, and the debate proceeded mostly along those lines. The arguments were based primarily on the cost concept on the one hand, and on the
concept of value of the service and the satisfactory nature and self-supporting character of the present system on the other. Although some of the
debate was on a very high level, the argument in general has become about
as stereotyped as the arguments relating to a multilateral agreement on
commercial rights, and it does not seem worth repeating here.
Although the final vote on rates for LC mail was by secret ballot, the
speeches indicated the positions of many countries. The following 16 countries spoke in favor of varying reductions, mostly to 3 gold francs: Greece,
Poland, Bulgaria, Paraguay, Yugoslavia, Byelorussia, Ukraine, USSR, Cambodia, Czechoslovakia, Ireland, Japan, Chile, Jordan, Syria and Hungary. The
following 19 countries spoke in favor of maintenance of the status quo:
Switzerland, India, United Kingdom, Portugal, France, United States, South
Africa, Italy, Pakistan, Belgium, Argentina, Colombia, Germany, Netherlands, Lebanon, Sweden, Philippines, Australia and Liberia.
The Liberian Delegate specifically stated that his Government had instructed him to vote for the status qou, which prompted the Chairman drily
to remark that no doubt every speaker in the room was under instructions
and that, if this consideration were only recognized, it would be possible to
curtail the debate considerably. He had previously sharply called the opening
speaker, namely, the Repesentative of Greece, to order for attempting a
45-minute theoretical dissertation on the ICAO figures, a ruling which, in
the opinion of the ICAO observer, rendered it unwise to attempt a theoretical
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rebuttal which he had been preparing for use in case the debate were to
develop along such lines.
The matter of LC rates came to a vote at the end of the second half-day
of debate. The Commission, after considerable procedural wrangling, accepted the President's proposal that a vote be taken in the first instance on
the maintenance of the existing rates and, if the vote on such maintenance
were adverse, to consider in order the Greek and Yugoslav proposal for 2.5
gold francs, then the various proposals for 3 gold francs, and finally the
Swiss proposals for 3.5 gold francs. The result of the vote was: for maintenance of the status quo, 52; opposed, 39; absentees and abstentions, 3;
void ballots, 2.
The Irish Delegation later moved in a plenary meeting of the Congress
to reduce the LC rates to a maximum of 3.5 gold francs. After a brief debate,
this proposal was defeated by a vote of 32 in favor of the reductions, 61
opposed, and 3 abstentions and absences.
Meanwhile, Commission I bis had proceeded to vote on the rates for the
various categories of AO mail, parcel post and newspapers, and had easily
reached the solution of 1 gold franc for all of these classes. No attempt was
made to disturb this decision in the plenary.
The question of the rates is to remain under continuous review.
Commercial Rights
The Congress had before it a proposal presented jointly by the five
Scandinavian countries and the Netherlands (Proposition No. 715), reading
as follows: "Freedom of the air is guaranteed throughout the entire territory of the Union." This proposal was to be embodied in a new Article 32
bis of the Universal Postal Convention itself, and not of the Air Mail Convention.8 The reasons given in support of this proposal were, in part, as
follows:
"'Freedom of the air' means that every member State of the Union guarantees to the other member States, as regards scheduled international
air services, the right to take on air mail destined for every other member State and the right to discharge air mail originating within every
other member State, whatever the nationality of the aircraft.
"In the case of surface mail, the despatching countries do not in normal
times experience any difficulty in having their despatches routed through
existing maritime connections, for the country from which the vessel
leaves takes charge of the loading of the transit despatches without
regard to the nationality of the vessel nor to the origin of the despatches.
In the same manner, the country at whose port the despatches are unloaded from the vessel always takes care to accept the despatches and
to forward them to their destination.
"By this treatment of surface mail in the countries of transit and destination, the interests of the despatcher and the addressee are fully safeguarded. It is natural and just that the airmail despatches should enjoy
the same impartial treatment in the intermediate countries and countries
of destination, and that the despatching countries no longer - as is
often the case at present- be thwarted in their efforts to route their
air mail as rapidly as possible by reason of the fact that the countries
8 It is to be noted that Article 32 (1) of the Convention provides that freedom
of transit is guaranteed throughout the entire territory of the Union, and that this
provision is carried over into Article 2 of the Air Mail Convention, which provides
that "The freedom of transit prescribed in Article 32 of the Convention is guaranteed for air mail correspondence throughout the entire territory of the Union,
whether or not the intermediate administrations take part in the reforwarding of
the correspondence." All this, incidentally, is an example of how the provisions
of the main Convention and the Air Mail Convention have become intermingled

and confused, as mentioned on page 486.
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of transit and destination refuse to load their despatches on the aircraft
of certain air services or to receive them from the said aircraft."
The aforesaid proposition was strongly opposed in a commentary (Congress Document 63) put forth jointly by the United States, Australia,
Colombia, Cuba, El Salvador, France, the United Kingdom, India and Panama. This paper pointed out that the effect of the proposal would be to grant
fifth freedom mail rights to all regular international airlines. The commentary proceeded:
"In the opinion of our Delegations, it is not appropriate to treat such a
question within the Universal Postal Congress. The rights of scheduled
international airlines to take on or to discharge traffic of every kind,
including mail, are governed by agreements, either multilateral or
bilateral, concluded by the interested governments. These agreements
frequently result from long and delicate negotiations, which can only
be conducted with adequate knowledge of all factors by experts in
matters of civil aviation.
"We consider that the organization duly qualified to treat this problem
on an international basis is ICAO. This Organization has already decided, at its last Assembly, to make a study of this problem and, in our
opinion, it would injure the spirit of cooperation among the specialized
agencies of the United Nations if our Union took this problem out of
the hands of ICAO and, without full knowledge of the subject, arrived
at a final conclusion.
"Our Delegations therefore recommend to the Congress not to approve
this proposition, it being understood that the postal administrations and
the Executive and Liaison Commission would give all possible assistance
to ICAO in the study which the latter has decided to undertake."
In the course of a lively debate in the General Commission, to which the
matter had been referred because of the constitutional aspects of the proposal, it soon became evident that Proposition 715 stood no chance whatever
of being carried. Its proponents therefore withdrew it. As a result of this
withdrawal, the counter-proposal in Congress Document 63 also fell to the
ground, and there is therefore no directive outstanding to the Executive and
Liaison Commission to assist ICAO in its study. There was some doubt in
the mind of the ICAO observer that the withdrawal would have this effect,
but personal enquiries addressed to the Chairman of the General Commission, the proponents of Document 63, and even the proponents of Proposition
715 have made it completely clear that the effect is as stated.
One interesting sidelight of the discussion on this subject is that it
appeared unquestionably from the debates that the freedom of transit prescribed in Article 32 of the Convention and incorporated by reference in
Article 2 of the Air Mail Convention is not deemed by the members of the
Universal Postal Union to permit the loading of transit mail on services not
having commercial rights under bilateral agreements. This, it will be noted,
is contrary to the opinion tentatively advanced by the Secretariat in ATWP/463, paragraph 5(a).
Routing of Mail
In withdrawing Proposition 715, the Representative of Denmark had
stated his intention to fall back on Proposition 941, presented by the United
Kingdom. In its original form, the latter proposal would have obliged administrations in whose territory mail was transferred from one aircraft to
another-so-called "transit administrations"-to route air mail despatches
by the most rapid air communication, whether or not this communication
was normally used by the transit administration for the transmission of its
own despatches. Feeling no doubt that, in this form, the requirement was

JOURNAL OF AIR LAW AND COMMERCE
too peremptory, the United Kingdom withdrew it and substituted Proposition 1274, containing the somewhat less drastic provision that closed air
mail despatches should be routed via the air service requested by the administration of origin (whether or not this requested connection was used
by the administration of the transit country for the transmission of its own
despatches) except where the use of such connection would involve difficulties
of service or special costs for the administration of transit. It went on to
provide that, in case the administration of the transit country was not able,
because of difficulties of service or special costs, to provide the air connection requested by the administration of the country of origin, the latter
would have the right to arrange with the interested airlines for a direct
transfer between them on the despatches in question, on condition that the
administration of the transit country be notified in advance and that an
important acceleration of the despatches would result.
The Brussels Convention had merely provided that the transit administrations would use the same air services to convey the mails of other countries
as they used for their own mail, and that the power of the administration
of origin to direct routing was limited to routings normally used by the
country of transit itself. The effect of the new proposal was, of course, to
grant a vastly greater control of routing to the administrations of origin,
a matter of some postal significance since a certain amount of inconvenience
and expense might result from a directive to re-despatch mail that had
come in, shall we say, at Orly by a service departing from Le Bourget. The
provision, of course, was of considerable economic importance because it
would permit two foreign postal administrations to arrange for reciprocal
routing over each other's services of mail in transit at a common point, to
the possible detriment of the airlines of the country in which that point
was situated.
After a fairly long debate, in which it was again repeatedly emphasized
that the British proposal would permit the administrations of origin to
designate only services already having commercial rights in the transit
country, Commission I bis decided to retain the status quo and to reject the
British proposal. The matter was appealed to the plenary session by the
Canadian Delegation, where the decision of the Commission was sustained
by a vote of 42 to 17.
Facilitation
The Congress consolidated into one the forms AV-6 and AV-7 which
formerly had been used respectively as vouchers for the delivery of mail
(1) to the carrier and (2) by the carrier to the post office at destination.
Henceforth, a sufficient number of copies of form AV-7 alone will be used
for both purposes (Article 18). It may be added that airlines frequently
require, for their own purposes, a larger number of copies of these vouchers
than are required by the post offices themselves.
Miscellaneous
The Congress adopted, among others, provisions for forwarding mail
deposited at the airport at the last minute directly on the aircraft concerned
(Article 17, para. 9) ; for the more liberal treatment of insufficiently prepaid air mail (Article 6); for rounding off units of weight and payment
(Article 17) ; and for handling mail in case of accident (Article 24). The
closing meeting of the Congress was held on 27 September, and the final
ceremony was the signing of the new "Actes" on 3 October.
On 1 October, the Air Transport Committee had the opportunity of discussing the results of the Congress with the Chairman of Commission I bis
at an informal meeting called for the purpose. Colonel Wright mentioned
the somewhat political nature of the vote taken on the maintenance of the
existing rates of airline remuneration and said that there was no reason
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to believe that the next Congress would follow the present one. He suggested
the development of a rational "cost-plus" 4 formula for determining rates
in order to avoid the possibility of a purely arbitrary cut in the rates in the
future. There followed a general discussion on various details of air mail
transportation based on questions put by members of the Committee.

III.

DEVELOPMENTS IN SURFACE MAIL PROVISIONS

Rates of transportation charges remained unaltered, but basic postage
rates were raised generally 25%. How much the increase in postage rates
will mean to users of the mail is hard to say, because postal administrations
have the option of increasing the basic rates by 60% or reducing them by
20%.
IV.

INTERNAL ARRANGEMENTS OF THE UNION

Executive and Liaison Commission
The following countries were elected:
* Argentina
Belgium
Canada
Chile
Germany (F.R.)
Indonesia
Italy
Japan
" Lebanon
" Libya

*

*

Mexico
New Zealand
Norway

Pakistan
Poland
South Africa
*
*

Turkey
United Kingdom

Venezuela
*

Yugoslavia

New members.
Countries resuming membership.

Present members of the Executive and Liaison Commission who are retiring
are as follows:
Australia
Switzerland
Brazil
Syria
Denmark
USSR
France
United States
India
Uruguay
The practice is to elect at least 50% of new members each year, and for
members not to serve more than two consecutive terms. The chairmanship
of the Commission until the next Congress will be provided by the United
Kingdom; at the close of the Congress, no individual had been designated
to fill the post.
Effective Date
The Acts of the present Congress are generally effective as of 1 April
1959, but the election of the new Executive and Liaison Commission is effective immediately.
Date and Place of the Next Congress
The next, or XVth, Universal Postal Congress is to be held in Rio de
Janeiro, Brazil, and is to open on 27 June 1962.
4 This was the phrase actually used. It is understood to mean: costs, plus
provisions for profit and contingencies, there being no objection to taking into
account the fact that certain categories of mail will move at rates higher than,
and others at rates lower than, average overall unit costs.
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II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
TRAFFIC CONFERENCES, MIAMI
SEPTEMBER 24th/OCTOBER 20th, 1957
The Traffic Conferences of the IATA met in Miami between September
24/October 20, 1957, to fix the proposed rate structure for the forthcoming
year. The recommendations of the Conference, contained in some hundreds
of resolutions and accompanying tables of fares and rates, will now go to
interested governments for review. If approved, fares will for the most part
become effective on April 1, 1958, while new cargo rates will go into effect
February, 1958.
Over a large part of the world route network, international air fares
and rates have been maintained at present levels, with however, a proposed
five per cent, or less, increase on certain other routes to meet rising costs
in operation.
Most of the proposed increases in fares will affect first class service,
tourist fares having been kept exempt from price increase wherever possible.
So far as North Atlantic fares are concerned, further discussion has
been arranged to take place in Paris on November 19, 1957. North Atlantic
carriers are agreed on the question of introducing the new low fare services
-agreement having been reached by the 1956 Traffic Conferences at Cannes
-but the conditions of this service and its relationship to the other classes
of service on the same route will require further discussion between the
airlines concerned.
Caribbean carriers voted to add new tourist services to the area, particularly from Miami and Havana to Venezuela. Agreement on fare levels
over the other sectors in the region is expected to be reached before March
31, 1958, when the existing arrangements are due to expire.
In summary, the position after the 1957 Traffic Conferences is as follows:
PassengerFares
Western Hemisphere--International fares within and between the Americas will be subject to some minor adjustments. New tourist and excursion
fares will be introduced to develop new traffic, chief among them a special
discount for groups of eight or more travelling together.
Mid-Atlantic-Tourist class fares betwen Central America and Europe
will remain unchanged. First class fares will go up $20.
South Atlantic - First and tourist fares between South America and
Europe will be increased 3 per cent. Emigrant fares from some European
countries will be introduced.
Europe, Middle East and Africa-Adjustments to individual fares resulting in some cases in increases of up to 5 per cent. The present promotional excursion fare program will be continued and some new items added.
Europe, India, Far East and Australia-Little or no change in fares
between Europe and India. Increases of 4 to 5 per cent on tourist class and
6 to 7 per cent on first-class services between Europe and the Far East and
Australia, but no increase on the direct Europe-Australia fare.
Asia, Australia and the Pacific - Generally unchanged, with some increases, largely on first-class services.
Trans-Pacific-Faresover the North and mid-Pacific routes unchanged.
On the South Pacific route, no change in tourist fares and a five per cent
increase on first-class services.
Round the world and polar fares-No change.
New turboprops such as the Britannia and the Friendship and jets such
as the Caravelle, Comet IV and Tu-104, all of which will be operated by
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various IATA member carriers during the 1958-59 traffic year, have all been
listed to carry tourist passengers, either exclusively or in combination with
first class.
Cargo Rates
General cargo rates will remain largely unchanged within the Western
Hemisphere, throughout Asia and Australasia, and over the Pacific and polar
routes, as well as on many routes within Europe and between Europe, India,
Pakistan and Ceylon.
On other routes, and between Europe, the Far East and many part of
Africa and Australia, as well as over the Atlantic, general rates will go up
5 and 10 per cent.
Despite the increase in the general cargo rates over the North Atlantic,
no major changes have been made in specific commodity rates, a fact which
is expected to help air freight shippers and thus to continue to encourage
the movement of cargo at these rates.
The Conferences also approved a new Commodity Description Guide
which should substantially clarify and ease the rating of specific commodities. Minimum charges for air cargo shipments were revised and slightly
increased to cover the costs of handling small parcels. Actual charges will
vary according to the part of the world concerned.
The new cargo rates are proposed to take effect on February 1, 1958.
No Shows
In an attempt to minimize the no-show problem, the Conference agreed
to try the effect of new ticketing time limits and reconfirmation procedures
for international passengers beginning their travels in Canada and the
United States, and no return trips to Canada and the U. S. from gateway
points in Europe.
(A "no-show" is a passenger who books space, decides not to use it, but
neglects to cancel his reservation. By so doing, he makes it impossible to
turn the space over to others who want it and deprives the airlines of millions of dollars a year on a global basis.)
Under the new regulation, which is to become effective on March 1 next,
passengers booking space on international services out of Canada, Cuba,
Mexico and the U. S. more than three days prior to departure must pick up
and pay for their tickets not later than 48 hours after their space has been
confirmed. If they book less than three days ahead, they must pick up their
tickets as soon as practicable.
Passengers who leave the United States or Canada for other countries
on return trips or after stopovers of more than 12 hours will be required to
reconfirm their reservations at least six hours before departure. This requirement is the same as now applied to domestic transport in the U. S. and
Canada.
Passengers who have return or continuing reservations to the U. S. and
Canada from the United Kingdom, Ireland and Continental European gateways will be asked to reconfirm their space at these gateway points 48 hours
before departure. If they reach the gateway point less than 48 hours before
departure, or if the stopover there is shorter, the requirement does not apply.
Failure to pick up tickets or to reconfirm within the time limits prescribed
will entitle the carrier to cancel the reservations concerned and to release
the space for sale to others.
Conversion Rates
New regulations to govern the conversion of airline fares into the 112
currencies in which the airlines do business were also adopted by the Conferences. Subject at all times to national legislation, they are designed to
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improve and simplify the work of traffic and accounts staff and to eliminate
abuses due to exchange manipulations and the weaknesses of certain currencies. Among other measures, they restrict the currencies in which fares
can be published in any given country to three: dollars, sterling and the
local currency.
Jet Age Traffic
Looking ahead to larger aircraft, increased flight frequencies, heavier
loads and the more complex schedules of the jet age, the Conferences approved a number of measures to streamline fares computation, sales and
accounting and passenger handling.
As the result of several years of study by a special Simplification Group,
it set up a program to examine the possibilities of calculating fares by electronic computer, including new letter codes and format for the fares tables.
Despite the large number of agreed specific fares, the great majority of
fares and rates in the airlines' books must be constructed after the Conferences according to Conference rules. Use of electronic computers, it is
hoped, will simplify and speed this work.
Recommendations were also accepted for standardizing flight and other
announcements over airport public address systems, and for numbering the
seats in aircraft, as well as new methods of reproducing numbers on baggage
tags for quicker recognition and handling at airports.

1I.

CASES:

COUR DE CASSATION

Civil Court-Commercial Section
May 7th, 1956
SOCIETE COMMERCIALE DES TRANSPORTS TRANSATLANTIQUES
v. SOCIETE VAIRON & CIE.
The "Agence Maritime Vairon" purchased a ticket on behalf of its client,
Mr. Kostritsky, Peruvian Government official, from "Societe Commerciale
des Transports Transatlantiques" (official agent in France for Trans Caribbean Airways) for return journey Lima/Paris to be performed by Trans
Caribbean Airways, paying the sum of Frs. 293.040 therefor.
The ticket in question contained the following advice: "In connection
with tickets sold by agents of T.C.A., T.C.A. assumes no responsibility for
reimbursement to third parties, being only liable to its agent and, through
it, to the holder, for the net amount received from the agent, less the used
portion of the fare."
Some time before the journey was due to take place, T.C.A. discontinued
this route, i.e. Lima/Paris.
Mr. Kostritsky therefore approached in turn T.C.A. and S.C.T.T. for
reimbursement without success. He then approached the "Agence Maritime
Vairon" which, after due consideration, decided to reimburse him for the
amount of the non-usable ticket.
Thereafter, the Agence Maritime Vairon brought an action against
S.C.T.T. for the amount of the ticket (Frs. 293.040) plus Frs. 200.000 for
damages.
The case was tried before the "Tribunal de Commerce de la Seine" on
March 7th, 1951, and that Court decided that the "Agence Maritime Vairon"
was entitled to receive the price of the ticket plus Frs. 100.000 damages
from S.C.T.T.
The argument which the S.C.T.T. put up was that it was simply the
agent of T.C.A. and, as such, could not be held personally liable for the
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non-performance by T.C.A. of its contractual obligations-this, despite the
fact that the ticket contained the above mentioned clause and that, on its
stationery, it described itself as the official agent of T.C.A. in France.
The Court decided that S.C.T.T. was precluded by these very facts from
evading liability and that, so far as the holders of tickets were concerned,
S.C.T.T. was directly responsible for the refund of the price of the ticket to
the "Agence Maritime Vairon," the latter already having reimbursed its
client.
S.C.T.T. endeavored additionally to persuade the Court that Mr. Kostritsky alone could bring the action. S.C.T.T. averred that the "Agence Maritime Vairon" possessed no power of subrogation, either by contractual
arrangement or by Article 1251 of the French Code. The Court found,
however, that, on the contrary, by the terms of a document (letter dated
January 10th, 1950, in which the brother of Mr. Kostritsky was named his
representative and in which the "Agence Maritime Vairon" was given power
of subrogation), the "Agence Maritime Vairon" was perfectly within its
right in bringing the action and that the above mentioned clause on the
ticket particularly negated the S.C.T.T.'s statement that it should not assume
the responsibility for the reimbursement of tickets vis-a-vis third parties.
The decision of the Court was subsequently appealed by S.C.T.T. In
the circumstances, the Cour de Cassation (Ch. civ., Sect. Com.) upheld the
decision of the first Court, deciding that S.C.T.T. was strictly liable vis-a-vis
the holders of tickets and that, in addition to the price of the ticket, the
appropriate amount of interest on the price of the ticket (Frs. 293.040)
should be paid, together with the sum of Frs. 100.000 for damages, to the
"Agence Maritime Vairon."
S. F. MACBRAYNE

